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Demand that ICE Stop Coetcing Locals to Enforce Immigration! http://action.altoarizona.com/p/dia/action/public/?action KEY=4383

" Keep/FamiliesiTogether
LetlLocalsOpt-Out Now

Powered by NDLON

Petition to Secretary Napolitano,
Department of Homeland Security

Across the country, counties are recognizing the damage to communities and public safety caused by police/ICE
collaboration programs, such as “Secure Communities” or S-Comm. We've seen racial profiling and the diversion
of scarce local resources when counties are coerced into conducting federal civil immigration enforcement. We've
heard from families too afraid to approach police. And we've decided to end it. Counties, including Arlington, VA;

Santa Clara County, CA; and San Francisco, CA have all voted to "opt-out" of ICE’s dangerous S-Comm

program.

Unfortunately, Secretary Janet Napolitano has gone back on her word and is trying try stop counties from opting
out of S-Comm.

Join us today in signing your individual letter to Secretary Napolitano to demand that she respect the right of
counties to opt out of S-Comm now!

Subject:
Allow Counties & States to Opt-Out of the “Secure Communities” Progran

Your Letter:
Dear Secretary Napolitano,

I am writing to ask that you allow Arlington, Santa Clara, San Francisco and any other
counties or states that have requested to do so, to opt out of S-Comm immediately. As you
know, the so-called “Secure” Communities Program (“S-Comm”) was forced on these
counties without their consent despite strong opposition from civil rights advocates, city
officials, and local law enforcement.

S-Comm is an overbroad, dragnet program that has torn apart tens of thousands of
families. Under the S-Comm program, any fingerprints taken by local law enforcement are
automatically sent to ICE and checked against immigration databases right after

individuale ara arractad avan if tha rriminal rharnac ara avantuallv Aiemiccad ar tha racule
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Demand that ICE Stop Coercing Locals to Enforce Immigration! http://action.altoarizona.com/p/dia/action/public/?action KEY=4383

State/Province*
| Select a state |

Zip/Postal Code*

g'ganization

Sponsoring Organizations: Send Your Messag#

Arab Resource and Organizing Center
Arlington Coalition Against the Secure Communities Program
Asian Law Alliance

Asian Law Caucus

Asian Pacific American Legal Center

California Immigrant Policy Center

Central American Resource Center

Center for Constitutional Rights

Center for Employment Training

Community Legal Services in East Palo Alto
Community United Against Violence

DC Jobs with Justice

Dolores Street Community Services

Enlace Comunitario

Equality Wisconsin, Inc.

Grassroots Global Justice Alliance

Hayward Day Labor Center

Immigrant Legal Resource Center

Instituto Familiar de la Raza, Inc.

InterAlliance Dialogue

International Institute of the Bay Area

La Collectiva

La Raza Centro Legal

Legal Aid Society of San Mateo County

Legal Aid Society - Employment Law Center
Legal Services for Children

Mujeres Unidas y Activas

National Domestic Workers Alliance

National Latina Institute for Reproductive Health
National Lawyers Guild, San Francisco Bay Area Chapter
National Latina Institute for Reproductive Health
Sacred Heart Community Services

Services, Immigrant Rights, and Education Network
SF Day Labor Program

SF Immigrant Legal and Education Network

SF Immigrant Rights Defense Committee
Silicon Valley DeBug

Somos Mayfair

Steering Committee for Immigration Reform, JFI San Jose
Tenants and Workers United

Urgent Action Fund for Women's Human Rights
Voces de la Frontera

National Day Laborer Organizing Network

© 2010 - NDLON.org | AltoArizona.com
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Immigration agency confirms fingerprint-
sharing program is mandatory

Official acknowledges mixed messages on Secure Communities

By Elise Foley 11/10/10 12:00 AM

Immigration and Customs Enforcement official David Venturella started off a meeting with San
Francisco law enforcement leaders on Tuesday with an apology. ICE, he admitted, had given
conflicting information about Secure Communities, a program that shares fingerprints taken for
criminal background checks with federal immigration enforcement, and whether counties like San
Francisco could opt out.

The meeting was one of three held in the past week — with officials from Arlington, Va., on Nov.
5, and from Santa Clara, Calif., later on Tuesday — between ICE and communities that had voted
to be removed from the program, claiming it could harm public safety and lead to fear of police
among immigrants.

In all three, the message was the same: Venturella, the assistant director of Secure Communities,
acknowledged there had been reports from ICE that the program was optional and that such
meetings were the first step in opting out. But the counties could not withhold information from
federal immigration authorities, he informed them.

“They flew all the way here just to basically say, ‘We’re going back on our word,”” said Angela
Chan, an attorney with the Asian Law Caucus who was briefed after the meeting Tuesday. “The
whole entire thing is kind of a puppet show.”

The message on Secure Communities and whether or not counties could be removed from the
program has changed multiple times in the last six months, as local officials in Arlington, San
Francisco and Santa Clara sought to determine how they could opt out of sending fingerprints to
immigration enforcement. Now, even after ICE held meetings with the three counties confirming
that opting out is impossible, a coalition of civil rights groups is fighting to get more information
on the program and how communities can avoid joining it.

The key, according to activists, will be a Dec. 6 hearing on an injunction filed against the
Department of Homeland Security last month by the National Day Laborer Organization Network,
the Center for Constitutional Rights and the Immigration Justice Clinic of the Cardozo School of
Law. A court in New York will decide whether Homeland Security officials have to hand over
documents demanded by the groups in February related to opting out.

With those documents, critics of the program hope to be able to prove what Venturella alluded to
at the beginning of the San Francisco meeting: The agency has been misleading the public —
albeit perhaps unintentionally — about how Secure Communities works and what it requires from
local police forces that would rather not share fingerprints with immigration officials.

“What their public definition of ‘opting out’ is has changed based on what they think they can get
away with,” Chan said.

http://washingtonindependent.com/103117/immi gration-agency-confirms-fingerprint-shar... 11/16/2010
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Officials in 34 states have signed memorandums of understanding to participate in the program,
which so far is voluntary at the state level. (Some governors, such as Democrats Deval Patrick in
Massachusetts and Bill Ritter in Colorado, have delayed requests to sign into Secure Communities,
while other states are slated to join the program in the next few years.) There was indication from
ICE officials this summer that local participation was also optional, even in states where governors
had agreed to participate.

“No jurisdiction will be activated if they oppose it,” Dan Cadman, an ICE regional coordinator for
the program, wrote in a July 23 email to the New York State Division of Criminal Justice Services.
“There is no ambiguity on that point. We get it.”

On Aug. 17, ICE released a report called “Setting the Record Straight” that laid out specific steps
for counties that wanted to opt out of Secure Communities. The steps were later reiterated in letters
by Homeland Security Secretary Janet Napolitano and an assistant attorney general.

But a sudden message shift on Secure Communities occurred in the beginning of October.
Immigration officials began to say opting out was impossible. “We don’t consider Secure
Communities an opt in/opt out program,” Napolitano said on Oct. 6. By Oct. 20, the report called
“Setting the Record Straight” went missing from ICE’s website.

The options presented to Arlington, San Francisco and Santa Clara were far from what the counties
expected when they voted to opt out. In a memo to Arlington County board members after her
Nov. 5 meeting with ICE, County Manager Barbara Donellan clarified ICE’s definition of opting
out of Secure Communities.

“All jurisdictions have the option of not receiving the results of ICE’s database inquiries. (This
option is what ICE officials were referring to as the ‘opt out,” for localities, and they
acknowledged the confusion these statements have created),” she wrote.

For critics of the program, the new message that Secure Communities is mandatory is a major
problem.

“If ICE for some reason decides not to follow through, I think we’re looking at possible massive
deception,” Sarahi Uribe, lead organizer of an anti-Secure Communities coalition called the
Uncover The Truth Campaign, told TWI in October.

But there is some hope for counties that don’t want to help immigration officials deport
undocumented immigrants who are released without being charged with crimes. (In cases of
domestic violence, for example, police sometimes arrest both parties until they can determine
which person is the victim, a practice that has led to deportation proceedings for some abuse
victims under Secure Communities.)

ICE officials said Tuesday that the holds they place on illegal immigrants detected under Secure
Community are optional for local police — meaning law enforcement agencies could ignore
detainer requests from ICE and release immigrants they do not charge with crimes, said Eileen
Hirst, a spokeswoman for San Francisco Sheriff Mike Hennessey who was at the meeting Tuesday.

“That’s the silver lining,” Chan said. “At least he didn’t go back on his word on that.”

http://washingtonindependent.com/103 117/immigration-agency-confirms-fingerprint-shar... 11/16/2010
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That’s when “a simple stop by the police turned into an immigration case,” recalled Adam, an
Ecuadorian immigrant who is friends with the men who were stopped. He asked that only his first
name be used. Adam said his friends handed over ID cards purchased in the neighborhood, or issued
by their consulates. Unsatisfied, the officers arrested them. They were taken to the local precinct and

subscribe expected 1o be released the following Monday. Instead, they were transferred into the custody of
Immigration and Customs Enforcement (ICE), moved to detention center in Texas, then deported to
Mexico and Ecuador.

= Now the process that led Adam’s friends to be deported could become commonplace in “the city of
fﬁ“’dy immigrants.”

New York City — home to more than three million immigrants, more than half a million of them

undocumented — is on the verge of joining a program called “Secure Communities,” which allows current archived
ICE to access arrest data from all local jails. Despite its name, advocates worry the program will wreak issue_(pgg A e

havoc in communities that are already hyper-policed.

why we love
((': the indy ))) Secure Communities is the new face of an enforcement system that has continued to expand even as
comprehensive immigration reform languishes, 1t works by sharing arrest data from Jocal jails with
ICE. If agents find a match, they can then issue a hold or & “detainer” asking police to keep an
immigrant in custody to be picked up by ICE. Compliance with the request is voluntary, but most
police cooperate.
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After California enrolled in the program last year, immigrants in several counties began to quietly
disappear. In one case, a single-mother of three in Hayward, across the bay from San Francisco, got
into a car accident and met a fate common to undocumented immigrants. She had no driver’s license
and faced citation or arrest.

“A police officer told me he needed to take me to the police department where my fingerprints would
be taken,” said the woman, who asked to remain anonymous. “He explained the entire process would
take half an hour.”

But she was kept in jail until she was visited by immigration officers. She is currently in deportation
proceedings.

“Secure Communities makes it hard to know when people are being detained and deported,” said
Evelyn Sanchez, outreach director for Somos Mayfair in California’s Santa Clara County. “You can’t
point to it as easily as you could during the raids a few years ago.”

Some states announce their Secure Communities partnership with ICE in press releases, but New
York neglected to disclose that it signed up on May 10, 2010. Documents released after an open
records request reveal that ICE held a briefing on the program at its Detention and Removal Office in
New York City on May 21, 2009. It briefed the New York State Identification Bureau the following
month,

Afler a state signs up for Secure Communities, counties can be added individually or all at once. No
jurisdictions have been activated yet in New York. But in a Nov. 9 meeting in San Francisco, ICE
officials said they expect the all of New York to be active within several months.

Once immigration advocates got word the state had joined Secure Communities, they formed a
coalition called New York Working Group Against Deportation and began pushing for Gov. David
Paterson to rescind the agreement with ICE. It hasn’t been easy.

“You have this moment now where all you have to say is illegal criminal aliens and everyone feels
justified that there would be a program to get these people out of our communities,” said Mizue Aizeki,
a member of the working group and a community liaison with the Northern Manhattan Coalition for
Immigrant Rights.

Who are these criminal aliens? In its New York briefings, ICE promoted Secure Communities as a way
to use a “risk-based approach” to target high-level criminal offenders. It cited examples of immigrants
the program helped locate in Dallas, Boston and Miami who had extensive criminal histories that
included multiple felony drug convictions.

But these “Level 1 offenders” account for less than a quarter of those caught in ICE’s dragnet. More
than half of the immigrants deported through Secure Communities since it began were charged with
nonviolent, low-level offenses.

Another 27 percent were “non-criminals.” This means their charges were dropped or they were found

innocent, but they face deportation because they were in the country without permission — a civil
immigration violation.

I{egardless of the charges, or lack thereof, ICE emphasizes that immigrants deported through Secure

http://www.indypendent.org/2010/11/17/insecure-communities/
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Communities are located after they are brought to jail.

Critics like Michelle Waslin, of the Immigration Policy Center, say this type of partnership takes “the
initial identification and arrest outside of ICE’s control” and increases “the potential for profiling and
pretextual arrests.”

If New York City joins Secure Communities, “ICE would have to ignore all the problems with the
criminal justice system in terms of who’s getting arrested and which communities are getting policed,”
says Aizeki.

Many of these problems are linked to NYPD’s Stop, Question and Frisk program, which allows
officers to question anyone they suspect has a weapon or drugs.

Blacks and Latinos each make up about a quarter of the city’s population, but they account for more
than 80 percent of stop-and-frisk encounters. By comparison, Whites are about 45 percent of the city’s
residents, but make up just 10 percent of the stops.

“You have hundreds of thousands of New York City residents who are stopped for no other reason
other than their national origin and their race,” said Sunita Patel. A staff attorney at the Cenier for
Constitutional Rights, Patel is co-counsel on a lawsuit alleging that stop and frisks violate Fourth
Amendment protections against unlawful search and seizure.

NYPD precincts where people are stopped and frisked most frequently are also home to large
immigrant communities from the Caribbean, Latin America and Africa, They include Crown Heights,
Bedford-Stuyvesant, Jackson Heights, East Harlem and the North Shore of Staten Island,

Now those subjected to racial profiling could be dragged into the deportation system.

“Secure Communities has the potential to create a real pipeline from basic police interaction to
detention and removal,” said Patel.

NYC Population Broken Down by Race .

BLACK LATINO WHITE/OTHER
6% % as%

Stop and Frisk Targets by Race
(o] I
UNENOWN WHITE LATINO K
% 8% n%

Source: NYPD Stop and Frisk Data {2008), US Consus Buresu (2000}

Almost 90 percent of stop-and-frisk encounters by NYPD — nearly three million in the past five
years — end without an arrest. Police record the name of the person stopped, but they are not arrested
or fingerprinted. This means their information will not be shared with ICE via Secure Communities.

Out of those arrested in New York state, just 64 percent — 107,000 people — are convicted, according
to data from the NY Department of Criminal Justice Services.

Many of the drug convictions are based on marijuana possession that NYPD officers discover when
they ask suspects to empty their pockets. Blacks and Latinos account for more than 85 percent of the
city’s marijuana arrests.

Immigrants who face deportation after they are convicted of these charges often seek help from
organizations like Families for Freedom.

“Most of our members are long-term permanent residents who have had some type of interaction with
the criminal justice system,” said Janis Rosheuvel, the group’s executive director. “They have deep
roots here, so their families will be very affected by Secure Communities.”

Charges stemming from the roughly 50,000 other arrests are either dismissed or result in an acquittal.

But undocumented immigrants in these cases still face deportation because their information has been
shared with ICE.

http://www.indypendent.org/2010/11/17/insecure-communities/ 11/19/2010
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Cutcome of NYPD Stop & Frisk Encounters

WHITE liTOTAL STOPS
ARRESTS
[ FORCED USED
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Source: Analysts of NYPD Stop & Frisk data (2004-2008) by Frof. Jeffery Fagan, PhD

Thc frequency with which police stop Latinos is reflected in a poster that hangs in the Jackson

Heights office of New Immigrant Community Empowerment (NICE). It lists useful English and
Spanish vocabulary terms. From “arrested” to “search,” every word relates to law enforcement.

“A lot of people feel like police are there to protect them,” said Andres Garcia, an organizer with
NICE. “Our members don’t really feel the same way.”

Garcia says immigrants in the neighborhood already hesitate to call police for help because they are
afraid they will be asked for their status. He expects communication to shut down even further if the
city joins Secure Communities.

“Why should they want to work with police if that’s going to hurt them?” Garcia asked

On the wall of Families for Freedom’s office in Manhattan is a map of how the criminal justice and
fmmigration systems now work together, Its been used in “Deportation 101” trainings at several
churches and schools and on street corners in central Brooklyn.

“I’ve been out there, and when people hear ‘immigration,” they run away thinking you’re with ICE,”
says member Ravi Ragbir. “But when they listen from afar and realize we’re giving information, then
they come around and say, ‘Oh, my brother is in this situation,””

Ragbir has also designed a 10-week curriculum for members of immigrant rights groups that prepares
them to speak about the deportation system and broader legislative and policy issues. “They start to
understand deportation is not something to be ashamed about. It’s about racism and the profiling that
demonizes people,” said Ragbir.

Secure Communities is already troubling some on the other side of the police badge.

“We have spent 25 years building relations implementing community policing in the many cities across
America; now this program could reverse that and prevent us from doing the job we need to do,” said
Ron Hampton, the recently retired director of the National Police Accountability Project and a veteran
D.C. cop,

The question of how and whether local police should enforce federal immigration laws was a major
topic at an August gathering of police chiefs from 27 major cities. The conference took place in New
York City, though no local police officials attended.

It was convened by the Cansortius Police Leadership in Eguality, an organization that promotes
police transparency and accountability. Co-founder Dr. Tracie Keesee said the group’s “overwhelming
concern” with Secure Communities “is the impact it would have on the relationship with law
enforcement and the Latino community, and the ability for both groups to work together to reduce

crime.”

Keesee co-authored an editorial published in July titled, “Policing Immigration: A Job We Do Not
Want.” It cited a consortium report that found one in three Salt Lake City, UT, residents are unwilling
to report drug-related crimes when law enforcement can detain someone based on their immigration
status.

In another study, the consortium asked 177 police officers in Salt Lake City and San Jose, Calif., how
they felt about “cross-deputization.” Officers said being involved with immigration enforcement made
them significantly more concerned about appearing racist. They also reported more anxiety when
approaching members of the Latino community and lower job satisfaction.

The NYPD has not taken a public stance on Secure Communities, only issuing a comment through a

spokesperson who said, “It is incumbent upon the NYPD to maintain the trust and confidence of all
who depend on the services of the police department for their safety.”

Sccretary of Homeland Security Jane Napolitano says she doesn’t consider Secure Communities “an
opt-in. opt-out kind of program.”

http://www.indypendent.org/2010/11/17/insecure-communities/ 11/19/2010
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States such as Virginia enrolled every county in the program all at once, even though at least one of
them wanted out. In California, Santa Clara and San Francisco counties — home to hundreds of
thousands of immigrants — were brought into the program against their will.

Officials with the New York Division of Criminal Justice Services (DCJS) previously said they had
“been repeatedly assured both orally and in writing that no community in New York state will be
activated unless it affirmatively opts in to the program.” But they later issued a statement that “it is the
position of the federal government that it can require participation.” DCJS spokesman John Caher says
no counties are active yet. Governor-elect Andrew Cuomo said he may review the program when he
comes into office. He told the Mew York Immigration Coalition, “I think the federal government has to
be very careful in Secure Communities, because you don’t want to create a situation where people are
afraid to report a crime, or afraid to testify. It could actually interfere with law enforcement and public
safety.”

But advocates want Paterson to rescind the agreement before Cuomo replaces him in January. They
have support from State Senator Jose Peralta (D-Queens), who is gathering signatures from his
colleagues for a letter calling on Paterson to suspend the agreement. It says a suspension “would allow
time ... to assess the potential costs and consequences of S-Comm on issues such as community safety,
effective policing, civil rights (including the potential of racial profiling), fiscal costs and liabilities,
among others.”

Part of the challenge opponents face is that ICE agents already interview inmates in New York’s
prisons about their immigration status, Their presence is part of the “Criminal Alien Program,” a
precursor to Secure Communities that targets immigrants in prisons and large jails, including Rikers
Island.

“A lot of law enforcement agencies are already comfortable with ICE in their facilities,” said Aizeki.
But the impact of Secure Communities would be much broader.

“Before, you’d have to be in Rikers Island for ICE to pick you up,” said Ragbir, “With Secure
Communities you’ll be identified at the precinct level before you’re released, So any interaction with
the police becomes a point of fear.”

In New York City, Council members with Jarge immigrant constituencies plan to introduce a
resolution opposing Secure Communities. They include council members Ydanis Rodriguez of
Washington Heights, Daniel Dromm and Julissa Ferreras of Jackson Heights, and Jumaane D.
Williams, whose district includes parts of central Brooklyn.

But while the council has a history of passing resolutions against Arizona’s SB 1070, Mayor Michael
Bloomberg’s office has issued statements in favor of Secure Communities. Without his blessing,
Speaker Christine Quinn may thwart a vote on opting out

This shifts advocates’ focus back to asking Paterson to use a clause in the state’s agreement with ICE
that allows either party to terminate or suspend Secure Communities. During his time in office, the
governor put limits on records NYPD keeps about innocent people subjected to stop and frisk, and
created a board to pardon crimes committed by immigrants who have become productive members of
society.

“The pardon panel could benefit a small number of people,” said Aizeki. “But Secure Communities
will throw thousands more New Yorkers into the same detention and deportation system that he’s
already acknowledged is unjust.”

Now advocates say Paterson could seal his civil rights legacy on his way out. Immigrants like Adam
will be watching from the shadows.

“The way I look at it, the program is portrayed as way to get criminals off streets,” said Adam. “But in
reality it’s an excuse to come after all of us. It’s a trap.”

Renée Feltz and Stokely Baksh co-produce DeporationNation.org, an investigative reporting website
that critically examines immigration enforcement programs mandated to target “dangerous criminal
aliens.” The project is funded by a Soros Justice Fellowship, part of the Open Society Institute.

Spread the word:

8

1l S

E

.

L]

L]
For ten years, The Indypendent has printed truth in the face of power. With political and economic
systems faltering, there is an opportunity for real change from the bottom up. But this means having
a vibrant independent media. Consider supporting The Indypendent as @ monthly sustainer, donating
as little as $5 a month. Please visit indypendent.org/donate.

Subscribe to the Indypendent!

http://www.indypendent.org/2010/11/17/insecure-communities/ 11/19/2010



The Indypendent » Insecure Communities: Feds Target NYC Immigrants for More Depor...

3 Responses to “Insecure Communities: Feds Target NYC Immigrants for More
Deportations”

Reader Says:
November 18th, 2010 at 5:51 pm

For the detention and deportation chart, the numbers don’t match up — look at the pullout for Arizona,

all the numbers are far greater than what they are on the bar chart.

GalkinArsenij32 Says:
November 19th, 2010 at 3:25 am

TyT apenna aBToMobWIA, POKAT ABTO Ha M0G0l BKyC

elizabeth Says:
November 19th, 2010 at 11:53 am

Thanks, Reader. We’ll fix that and get a corrected version back up asap.
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Confusion Over Program to Spot Illegal
Immigrants

By KIRK SEMPLE
In 2008, the Bush administration announced an ambitious new program to help federal

officials detain and deport illegal immigrants held on criminal charges by using fingerprints
collected by local police departments.

But two years later, as the program is being put into effect state by state, confusion abounds
in New York and elsewhere, among officials and immigrant advocates alike, about how it
works and whether local participation is required.

Several counties around the nation have voted to opt out of the program, called Secure
Communities, because of concerns that it could ensnare immigrants who have committed
low-level offenses or chill crime-fighting cooperation between immigrants and the police.

As recently as last week, the spokesman for New York State’s criminal justice agency
maintained that the program was optional for local governments. But federal officials now
say that participation was never voluntary. The program, they say, will be up and running
nationwide by 2013.

The confusion appears to be largely the fault of federal immigration officials, who in recent
months have issued vaguely worded or seemingly contradictory statements about the

program.

“The Department of Homeland Security has done a horrible job of, one, explaining the
policy; two, explaining the implementation process; and three, explaining the local
jurisdictional role,” said Chung-Wha Hong, executive director of the New York Immigration
Coalition, who has urged the state not to join the program. “It doesn’t inspire confidence.”

Under Secure Communities, the fingerprints of everyone booked into a local or county jail
will automatically be sent to the Department of Homeland Security and compared with

http://www.nytimes.com/2010/11/10/nyregion/10secure.html?_r=2&hp=&pagewanted=p... 11/18/2010
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prints in the agency’s databases. If officials discover that a suspect is in the country illegally,
or is a noncitizen immigrant with a criminal record, they might seek to deport him or her.

More than 750 jurisdictions in 34 states have already joined the program, which has
contributed to a surge in deportations over the last year. But resistance has arisen among
some elected officials and immigrant advocates who contend that the program has caught up
a disproportionate number of immigrants charged with low-level offenses, rather than the
dangerous criminals it was primarily intended to snag.

Federal officials require states’ permission to start the program, and states can refuse. In
New York, where opposition surfaced early in immigrant-friendly cities, Gov. David A.
Paterson signed an agreement in May to cooperate.

New York officials said that numerous written and spoken conversations with Homeland
Security in the past several months left them with the understanding that participation at
the local level was voluntary, as well.

On July 23, for instance, Dan Cadman, a regional coordinator for the Secure Communities
program, sent an e-mail to the State Division of Criminal Justice Services. “No jurisdiction
will be activated if they oppose it,” Mr. Cadman wrote. “There is no ambiguity on that point.
We get it.”

He added, “We will do everything we can to work with a N.Y. law enforcement agency to
satisfy its concerns but at the end of the day, if they are opposed, we won’t go forward.”

In recent weeks, Janet Napolitano, the Homeland Security secretary, has declared repeatedly
that the program will be mandatory for the entire country by 2013.

Yet last Wednesday, officials in Albany said they had been assured by federal authorities that
local jurisdictions could choose not to join the data-sharing network. “We have written and
oral assurances that it is an opt-in, opt-out situation,” said John M. Caher, spokesman for
the state’s Division of Criminal Justice Services. “No local community would automatically

be in.”

Two days later, however, after further discussion among state officials who continued to
wrestle with the federal government’s seemingly conflicting messages, Mr. Caher refined his
message. “Apparently,” he said, “it is the position of the federal government that it can
require participation.”

http://www.nytimes.com/2010/11/10/nyregion/10secure.html?_r=2&hp=&pagewanted=p... 11/18/2010
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Homeland Security officials said that they never intended to imply that the program was
optional. Rather, the only wiggle room available to local authorities is deciding when — not if
— they will be added to the network.

“The deployment can be delayed and rescheduled, and we’ll work to iron out issues related
to the deployment,” a Homeland Security official said, asking that he not be identified
because he did not want to “talk over” Ms. Napolitano’s recent comments.

To participate in Secure Communities, police departments must install new fingerprinting
equipment or make minor changes to existing technology, to allow fingerprint data to flow
automatically to the Justice Department and Homeland Security.

No locality in New York State has signed up yet, but the entire state is scheduled to join in
the next three years, according to Immigration and Customs Enforcement, the arm of
Homeland Security that is managing the program.

In New York City, where city leaders have energetically tried to keep local police out of
immigration enforcement, Councilman Ydanis Rodriguez said he planned to introduce a
resolution asking Governor Paterson to pull out of Secure Communities, saying that the new
system might discourage immigrants from reporting crime or testifying in cases. The City
Council plans a hearing Wednesday to discuss the relationship between the immigration
agency and the city’s Department of Correction.

A spokesman for Mayor Michael R. Bloomberg said the city would join the federal program.
“Our reading of the laws are that we have to comply, and we are,” said the spokesman, Jason
Post. Elected leaders in several places — including Santa Clara County, Calif. and Arlington
County, Va. — have voted not to share fingerprint information with immigration authorities,
though they have since been told by federal authorities that they must do so as long as their
states participate in Secure Communities.

Though states can refuse to cooperate, there is a cost: Any state that declines to share
fingerprints with the Justice Department will in turn lose access to the criminal databases of
other states and the federal government, seriously hampering crime-fighting efforts.

The only latitude local authorities have under the program, officials said, is to decide
whether to look at the immigration information that Homeland Security sends back in
response to the fingerprint data. But regardless of the local jurisdiction’s posture, officials
said, immigration authorities can still act on the information — and move to deport the

suspects.
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NDLON et al. v. ICE et al., 10-cv-3488(SAS) (KNF)

[Rel. 10-CV-2705]

Status, by agency, of search and processing of Opt-Out Records.

*all cites to declarations attached to Defendants Memo of Law.

Plaintiffs have not received any records identified below.

STATUS OF OPT-OUT SEARCH AND PROCESSING

AGENCY DATE OF SEARCH NUMBER OF TYPE OF PROPOSED
SEARCH TERMS PAGES RECORDS PRODUCTION
DATES
Op“t‘-out , 54 pages and Documents and
FBI Unknown and “opt-out” | 500 emails Emails Hardy January 14, 2011
Hardy Decl. § | Hardy Decl. § Hardy Decl. 33
Decl. § 32
32 32
May 7, 2010 None
OLC Colburn Unknown Unknown Colburn Decl. | Unknown
Decl. § 5 15
Emal CRCL - Mid-
correspondence
and internal Desember
DHS Unknown Unknown Unknown Palmer Decl. g
memoranda 19
Palmer Decl.
19
Unknown-
ICE conflates
ICE Unknown Opt-Out Unknown Unknown Unknown

Records with
Request
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NDLON et al. v. ICE et al., 10-cv-3488(SAS) (KNF)
[Rel. 10-CV-2705]

News Covering National Debate Regarding Secure Communities

Tara Maclsaac, Governor Called On to Ease Deportation Fears, The Epoch Times (Nov. 17,
2010), http://www.theepochtimes.com/n2/content/view/46101/.

NY1 News, Group Calls Out State's Immigration Enforcement Program, NY 1.com (Nov. 17,
2010), http://www.nyl.com/content/news_beats/politics/129144/group-calls-out-state-s-
immigration-enforcement-program/.

Renée Feltz, Insecure Communities: Feds Target NYC Immigrants for More Deportations, The
Indypendent (Nov. 17, 2010), http://www.indypendent.org/2010/11/17/insecure-communities/.

Cristina DC Pastor, Advocates Press Obama to Issue Executive Order on Immigration Reform,
Feetin2Worlds.org (Nov. 18, 2010), http://news.feetintwoworlds.org/2010/11/18/advocates-
press-obama-to-issue-executive-order-on-immigration-reform/.

Marcos Restrepo, Report.: ICE Prioritizes 287(g) and Secure Communities Enforcement
Programs, The Florida Independent (Nov. 10, 2010),
http:/floridaindependent.com/13565/report-ice-prioritizes-287g-and-secure-communities-
enforcement-programs.

Maddie Oatman, Secure Governor, Insecure Communities, motherjones.com (Nov. 4, 2010),
http://motherjones.com/politics/2010/11/jerry-brown-secure-communities-program.

Michael Matza, Pro-Immigrant Proteest Hits Philadelphia City Hall, philly.com(Nov. 2, 2010),
http://www.philly.com/philly/news/20101102_Pro-
immigrant_protest hits Philadelphia_City_Hall.html.

Shankar Vedantam, Call for Help Leads to Possible Deportation for Hyattsville Mother, The
Washington Post (Nov. 1, 2010) http://www.washingtonpost.com/wp-
dyn/content/article/2010/11/01/AR2010110103073.html?referrer=emailarticle&sid=ST20101101

06818.

Sunita Patel and Sameera Hafiz, Secure Communities Program Doesn’t Make Domestic Violence
Victims Secure, StatesmanJournal.com (Oct. 29, 2010)
http://www.statesmanjournal.com/article/20101029/OPINION/10290313/1049#ixzz13m4QG3vv

Elise Foley, Immigrant Rights Groups Demand Opt-Out Info, The Washington Independent (Oct.
28, 2010), http://washingtonindependent.com/101977/immigrant-rights-groups-demand-opt-out-
info.



Pablo Alvardado, Democracies Don’t Govern in Secret, The Huffington Post (Nov. 4, 2010),
http://www.huffingtonpost.com/pablo-alvarado/democracies-dont-govern-i_b_779201.html.

Albor Ruiz, No Sanctuary from ICE Grip for Innocent, Daily News ( Nov. 14, 2010),
http://www.nydailynews.com/ny_local/2010/11/14/2010-11-
14 no_sanctuary from ice grip for innocent.html.

Lydia Waddington, Controversial Immigration Enforcement System Expands in Nebraska, The
Iowa Independent (Nov. 2, 2010), http://iowaindependent.com/46800/controversial-immigration-
enforcement-system-expands-in-nebraska.

Shankar Vedantam, Destined for Deportation?, The Washington Post (Nov. 2, 2010),
http://www.washingtonpost.com/wp-dyn/content/article/2010/11/01/AR2010110106661.html.

Taran Volckhausen, AZ Immigrant Rights Activists Hold Forums on CU Campuses, The
Colorado Independent (Oct. 29, 2010) http://coloradoindependent.com/64916/arizonan-
immigrant-rights-activists-hold-forums-on-cu-campuses

News Covering Opt-Out Cities

Deport Nation, Distrust of Police Grows as Santa Clara is Forced into Secure Communities
Without Reimbursement, The Indypendent (Nov. 11, 2010),
http://www.indypendent.org/2010/11/11/santa-clara-forced-into-secure-communities/.

Gwendolyn Mitchell and Laurel Anderson, Santa Clara: Federal Officials Say They Will
Continue Operating the SecCom Program in the Countys Jail Against the Countys Will,
Uncoverthetruth.org (Nov. 10, 2010), http://uncoverthetruth.org/federal-officials-say-they-will-
continue-operating-the-secure-communities-program-in-the-county%E2%80%99s-jail-against-
the-county%E2%80%99s-will.

Elise Foley, Immigration Agency Confirms Fingerprint-Sharing Program is Mandatory, The
Washington Independent (Nov. 10, 2010),
http://washingtonindependent.com/103117/immigration-agency-confirms-fingerprint-sharing-
program-is-mandatory.

Kirk Semple, Confusion Over Program to Spot Illegal Immigrants, The New York Times (Nov.
10, 2010), http://www.nytimes.com/2010/11/10/nyregion/10secure.html?_r=2&hp.

Feds Make it Clear: Santa Clara County Can't Opt Out of Controversial Immigration Program,
San Jose Mercury News (Nov. 14, 2010) http://www.mercurynews.com/crime-
courts/ci_165999747nclick_check=1.

Feds to County: You Can't Get Out, The Gilroy Dispatch (Nov. 10, 2010),
http://www.gilroydispatch.com/news/270357-feds-to-county-you-cant-get-out.



Elise Foley, San Francisco Won’t Opt Out of Secure Communities, The Washington Independent
(Nov. 9, 2010), http://washingtonindependent.com/103084/san-francisco-wont-opt-out-of-
secure-communities.

Elise Foley, Advocacy Groups Vow Not to back down on Secure Communities in Arlington, The
Washington Independent (Nov. 8, 2010), http://washingtonindependent.com/102934/advocacy-
groups-vow-not-to-back-down-on-secure-communities-in-arlington.

Elise Foley, Communities Begin to Meet with Immigration Officials to Discuss Enforcement
Program Opt-Out, The Washington Independent (Nov. 5, 2010),
http://washingtonindependent.com/102795/communities-begin-to-meet-with-immigration-
officials-to-discuss-enforcement-program-opt-out.

News Covering New York City Council Hearing

Sam Dolnick, Report Questions the System Used to Flag Rikers Island Inmates for Deportation,
The New York Times (Nov. 10, 2010),
http://www.nytimes.com/2010/11/11/nyregion/1 Irikers.html.

Roger Clark, Council Committee Discusses Immigration Concerns at Rikers, NY1.com, (Nov.
10, 2010), http://www.ny1.com/content/128654/council-committee-discusses-immigration-
concerns-at-rikers.

Associated Press, Coziness Between jails, ICE Worries Immigrants, timesunion.com, (Nov. 11,
2010), http://www.timesunion.com/news/article/Coziness-between-jails-ICE-worries-
immigrants-808614.php.

Luz Plasencia, Buscan Terminar con Deportaciones de Inmigrantes Dentro de las Cdrceles,
NY1.com, November 10, 2010), http://www.nylnoticias.com/content/inicio/128686/buscan-
terminar-con-deportaciones-de-inmigrantes-dentro-de-las-c%C3%A I rceles.

Javier Castafio, Millions $$8 to Deport New Yorkers, queenslatino.com, (Nov. 11, 2010),
http://www.queenslatino.com/eventos-comunitarios/millions-to-deport-new-yorkers/.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
X

NATIONAL DAY LABORER ORGANIZING

NETWORK; CENTER FOR CONSTITUTIONAL ECF CASE

RIGHTS; and IMMIGRATION JUSTICE

CLINIC OF THE BENJAMIN N. CARDOZO 10-CV-3488 (SAS)(KNF)

SCHOOL OF LAW,
[Rel. 10-CV-2705]

Plaintiffs.

V. DECLARATION

UNITED STATES IMMIGRATION

AND CUSTOMS ENFORCEMENT AGENCY;
UNITED STATES DEPARTMENT OF
HOMELAND SECURITY;

FEDERAL BUREAU OF INVESTIGATION;
and OFFICE OF LEGAL COUNSEL

Defendants.

X

DECLARATION OF ANGELA FERNANDEZ IN SUPPORT OF PLAINTIFFS’
MOTION FOR A PRELIMINARY INJUNCTION
I, ANGELA FERNANDEZ, declare, pursuant to 28 U.S.C. § 1746 and subject to

the penalties of perjury, that the following is true and correct:
L. I am the Executive Director of the Northern Manhattan Coalition for Immigrant
Rights (‘NMCIR”). The mission of NMCIR is to educate, defend, and protect the rights
of immigrants. NMCIR works with over 5,000 families every year on issues such as
immigration, citizenship, and deportation. NMCIR also mobilizes its members to testify

before local, city, and national public officials. In addition to our other work, NMCIR



collaborates with immigrant groups, advocating for New York City’s ability to opt-out of
Secure Communities.

2 NMCIR has been central to the public debate in the State of New York
surrounding U.S. Immigration and Customs Enforcement’s (“ICE”) Secure Communities
program. NMCIR has been actively educating State and local elected officials about the
program, as well as our Congressional representatives. NMCIR has coordinated with the
National Day Laborer Organizing Network (“NDLON™), which has provided critical
information and support to NMCIR’s Secure Communities advocacy. The confusion
surrounding the ability of local jurisdictions to opt-out or opt-in of Secure Communities,
stemming from ICE’s lack of transparency and contradictory statements made by
government officials, has diminished our ability to educate our constituents and impact
the legislative policy debate.

3. NMCIR and New York residents urgently need information regarding the Secure
Communities opt-out process to inform the current public debate surrounding this issue.
This is especially important considering the impending activation of Secure Communities
throughout the State of New York, and NMCIR’s efforts to prevent Secure Co_mmunities’
activation in New York City and across the State.

NEW YORK AND SECURE COMMUNITIES

4, Sean Byrne, Acting Commissioner of the State of New York Division of Criminal
Justice Services (“DCJS™), signed a Memorandum of Agreement (“MOA”) wi‘?h ICE
implementing the Secure Communities program on May 10, 2010. NMCIR and other

New Yorkers, however, received no notice that negotiations were in progress, or that the



MOA had been signed, until we found the MOA posted on the ICE FOIA Reading Room
website.

5! Accordiné to the list of activated jurisdictions available at ICE’s website, as of
today’s date, Secure Communities has not been activated in any jurisdiction in New York
State. A recent newspaper article states that in “early” 2011, Putnam County will become
the first jurisdiction activated in New York State.

NMCIR AND SECURE COMMUNITIES

6. NMCIR is concerned about Secure Communities as the program will likely
impact the lives of the over 5,000 families that NMCIR services every year. The families
NMCIR serves have expressed their fear to me that Secure Communities may lead to
increased deportation of community members. These fears will affect the willingness of
immigrant communities to cooperate with local police and report crimes. Educating
these individuals and communities, facilitating their involvement in the political process,
and influencing elected officials, is vital to NMCIR’s mission to protect the rights of
immigrants and participation in the democratic process.

CONFUSING INFORMATION ABOUT OPT-OUT HARMS ADVOCACY

7. On June 10, 2010, NMCIR, along with the Center for Constitutional Rights, the
Immigrant Defense Project, the Cardozo School of Law Immigration Justice Clinic, and
Make the Road New York, sent a letter to Governor David A. Paterson requesting that
that New York rescind its MOA with ICE. The letter expressed concern regarding the
MOA’s ambiguity as to whether a local jurisdiction can opt-out or modify its

participation in the program if the jurisdiction decides that Secure Communities conflicts



with local interests, such as promoting community safety and preventing racial profiling.
Governor Paterson’s office never directly responded to our letter.

8. On August 11, 2010, T participated in a meeting between advocacy groups and
DCJS in Albany, New York. Representing DCJS were Sean M. Byrne, Acting
Commissioner, DCJS; Joseph Morrissey, Director, DCJS Office of Criminal Justice
Operations; Gina L. Bianchi, Deputy Commissioner and Counsel, DCJS; and John Caher,
Director of Public Information, DCJS. Representing advocacy groups were myself}
Mizue Aizeki, Lead Organizer, NMCIR; Michelle Fei, Co-Director, Immigrant Defense
Project; Anthony Thomas, New York State Legislative Coordinator, Service Employees
International Union (“SEIU”) 32BJ; Yaheiry Galan, SEIU 32BJ; Michael Polenberg,
Vice' President of Government Affairs, Safe Horizon; and Keeli Sorensen, Advocacy and
Training Director, Anti-Trafficking Program, Safe Horizon.

9. At this meeting, DCJS unequivocally stated that there was an opt-out process for
Secure Communities in New York State, and that New York would not have agreed to
participate in Secure Communities otherwise. DCIS also stated that the technological
capability exists for jurisdictions to opt-out of Secure Communities. Specifically, the
Originating Agency Identification (“ORI”) number determines how requests are filtered,
and requests bearing the ORI number of jurisdictions, which chose not to participate in
Secure Communities, would not be sent to the United States Department of Homeland
Security Database. DCJS informed us that ICE was in the process of meeting with local
enforcement agencies (“LEAs”) to discuss how Secure Communities works, and that
DCIS was not participating in those meetings. I expressed my concern that New York’s

MOA does not specify that opt-in is necessary.



10.  On August 11,2010, NMCIR and forty-four (44) other organizations faxed a
letter to Governor Paterson asking him to immediately rescind the Secure Communities
MOA between New York State and ICE, and cease implementation of Secure
Communities in light of the significant risks and costs associated with the program.

11.  On August 23, 2010, I received a letter from Sean M. Byrne, Acting
Commissioner, DCJS. In the letter, Byrne stated that when LEAs decide to participate in
Secure Communities, fingerprints submitted to the state identification bureau would be
checked against the United States DHS database. The letter clearly states that New
York’s MOA merely permits LEAs to participate in Secure Communities if they agree to
do so.

12.  Attached to the August 23, 2010 letter from Sean M. Byrne was an email to Joe
Morrissey, Director, DCJS Office of Criminal Justice Operations from Dan Cadman,
Secure Communities Regional Director, dated July 23, 2010. In that email, ICE stated,
“['w]ith regard to New York, we fully comprehend the State’s premise for agreeing to go
forward with Secure Communities in the first place: no jurisdiction will be activated if
they oppose it. There is no ambiguity on that point. We get it.”

13.  Inan October 2010 interview with Telemundo47, Governor Patterson stated,
“[t]his program, that the Federal Government asked us to be a part of, in which
municipalities have a choice of whether or not they can opt in or not — which is what New
York State was able to receive as opposed to other states — guarantees that this is only
high level security threats whose information will be transferred.”

14,  Recent statements by senior DHS officials have drawn into question this -

understanding of New York’s MOA — that local jurisdictions are not mandated to



participate in Secure Communities. On October 6, 2010, Janet Napolitano, Secretary of
Homeland Security, DHS, stated that DHS does “not see [Secure Communities] as an
opt-in, opt-out program.”

15.  On October 13, 2010, NMCIR and the Immigrant Defense Project (“IDP”) sent a
letter to Sean M. Byrne asking for clarification regarding whether localities can opt-out of
Secure Communities, and reiterating our request that the Secure Communities MOA
between New York State and ICE be rescinded or suspended immediately.

16.  OnNovember 1, 2010, I attended a meeting with representatives from Governor
Paterson’s office. Representing Governor Patterson’s office were Peter Kiernan,
Governor Paterson’s Counsel; Sean M. Byrne, Acting Commissioner, DCIJS; and, joining
by phone, Mary B. Kavaney, Deputy Secretary for Public Safety. Representing advocacy
groups were myself; Mizue Aizeki, Lead Organizer, NMCIR; Michelle Fei, Co-Director,
IDP; Javier Valdes, Deputy Director, Make the Road New York; Darius Charney, Staff
Attorney, Center for Constitutional Rights; Camille Rivera,.Political Director, SEIU
32BJ; Donna Schaper, Judson Memorial Church and New Sanctuary Coalition of New
York City; and, joining by phone, Joanne Macri, Director, Criminal Defense Immigration
Project, New York State Defenders Association (“NYSDA”). I stated my concern that
ICE is unreliable, citing the lack of clarity surrounding the opt-out issue. Governor
Paterson’s representatives expressed their confidence that New York has a special
agreement with ICE that enables jurisdictions to choose whether or not they wish to
participate in Secure Communities.

17. Despite assurances the Governor’s office provided to me and other advocacy

groups, the New York Times article, “Confusion Over Program to Spot Illegal



Immigrants,” published on November 9, 2010, together with repoxts from across the
country, make it clear that ICE has begun to take the position that Secure Communities is
mandatory, even in New York. DCJS acknowledged to us that there are real costs
associated with Secure Communities, and repeatedly emphasized that New York’s
participation was predicated upon ICE’s promise that jurisdictions which do not want to
participate would not be compelled to do so. Now, after ICE’s most recent statement, it
is unclear whether this choice exists.

18. On November 11, 2010, along with Michelle Fei of the Immigrant Defense Project,
I sent a memo to Peter Kiernan, Counsel to the Governor, expressing our concern that
ICE’s promise that New York jurisdictions will “opt-in” to Secure Communities is yet
another example of ICE’s deceptive and non-transparent practices.

19. NMCIR is concerned about ICE’s accquntability, lack of transparency, and
mechanisms for reversing the negative impact of their destructive enforcement strategies.
Assembly members and state senators are asking Governor Paterson to rescind New
York’s MOA. We continue to tell Governor Paterson there needs to be an informed
public debate regarding Secure Communities. This crucial debate cannot take place
without a clear understanding of whether ICE will allow local jurisdictions to opt-out of
Secure Communities,

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

Dated:  New York, New York
November 19, 2010
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Kngela Fernandez, Esq.



